


The recent decision by the Court of 
Appeal to invalidate the acceptance 
procedure at JFS by claiming that 
restriction of intake to children who 
are halachically Jewish is racist is a 
dangerous decision for Orthodoxy in 
this country. In a sense it labels the 
halachic maxim that Jewishness is 
determined by matrilineal descent as 
an ethnic and racist position. Calling 
Halacha racist arouses a sense of 
revulsion and repugnance in the mind 
of any orthodox Jew and offends our 
religious sensibilities. 

One just has to look at the judgment 
of the court (p.30) where the judges, 
to prove one of their points made use 
of an example of the Dutch reformed 
church of South Africa, who believed 
that G-d made black people inferior, to 
realise what is behind this judgment. 
We are a religious group who do not 
discriminate on any basis other than 
religion, no matter what a secular 
court thinks.

As orthodox Jews we believe in the 
supremacy and absolute authority 
of the Talmud and the Shulchan 
Aruch which of course leads one 
to ask where is the halachic source 
of establishing Jewishness only by 
matrilineal descent?

It is actually based on a verse in this 
week’s sedra. The Torah says in ‘you 
shall not marry them (the gentiles) 
your daughter shall not be given to his 
(the gentile) son and his daughter you 

shall not take for your son. 
Because he (the Jewish 
son in-law) will turn away 
your son (grandson) 
from me (G-d) and he 
will worship other gods.’ 
(Devarim 7:2 3)

Rashi refers to the Gemara (Kiddushin 
68) that comments that the Torah was 
worried about the son of a non Jew, 
who had married your daughter who 
has married a non Jew, will be turned 
away from G-d by his father the non 
Jew. The son of your daughter is a Jew 
but the inference is the son of your son 
who has married a non Jewess we are 
not concerned with. 

Why? Because he is not considered 
‘yours’ but theirs i.e. is non Jewish.

Based on the above one could 
safely assume that the child of a 
Jewish mother and a non Jewish 
father could be unquestionably 
Jewish. There are however opinions 
in the Talmud that say this child 
must undergo conversion to be 
considered a full Jew. There are even 
opinions that declare this child to be 
a mamzer.

The Halacha however, as stated in 
Shulchan Aruch (Even Hoezer chapter 
4 paragraph 5) is that this child is 
considered a hundred percent  kosher 
Jew with one marriage restriction; if 
the child is a female she may not 
marry a Cohen. This is because of the 
special status afforded to a Cohen. 
There is a dispute among halachic 
authorities if this rule is Biblical or 
Rabbinical and if it was violated must 
the couple divorce. The Halacha 
is that it is only Rabbinical and if 
the couple did marry they are not 
required to divorce.

Interest ingly enough, not al l 
c o m m u n i t i e s  a c c e p t e d  t h i s 
Rabbinical stringency and to this 
day there are Jewish communities 
that permit this marriage.

This strict rule of defining Jewish 
status solely by the mother raises 
several questions.

1.	 If a pregnant woman converted is 	
	 her child a convert too?

2.	In the case of surrogate motherhood  
	 where one of the mothers is a non  
	 Jewess who is considered the   
	 halachic mother, the one who  
	 donated the egg or the host mother?

The answer to the first question is 
fairly straight forward. The Gemara 
(Yevamos 78A) says that if a pregnant 
woman underwent conversion by 
immersion in the Mikveh it helps for 
her child too i.e. the child does not 
have to undergo a second immersion 
but that he/she is also considered a 
convert. The Shulchan Aruch (Yoreh 
Deah 268) concurs with this opinion.

The second question is much 
more complex. It revolves around 
a more fundamental question. 
Who is considered the mother, 
the egg donor or the host mother 
(surrogate)? This is a dispute among 
contemporary poskim and there has 
been no authoritative ruling.

One of the sources for arguing that 
the host mother is the true mother 
is the following. The Gemara (Megilla 

13A) asks on the verse in the Megilla 
that describes Queen Esther as 
having neither father or mother with 
the question of how is this possible? 
The Gemara answers by saying that 
Esther’s father died immediately 
after her mother conceived and 
her mother died in childbirth. Thus 
she lost her father as soon as he 
became a father and lost her mother 
as soon as she became a mother. 
Rav Yosef Engel derives from here 
that a father is determined by 
conception (sperm) while a mother 
is determined by birth.

There is an unusual point that is a 
result of this ruling. What 
is the religious status of 
the foetus where an 
egg was donated by a 
non Jewish mother and 
the host mother was 
Jewish? If according to 

the above the host mother only 
realises her status as a mother to 
impart Judaism at birth the foetus 
might not yet be considered Jewish. 
The halachic complications that flow 
from this are enormous and are 
too complex to deal with in a single 
article but it serves to underscore 
the complexity of this issue.

Of course according to the non 
Orthodox, where Judaism can be 
endowed patrilineally or even just by 
declaring oneself Jewish this whole 
discussion would be irrelevant. But 
as Orthodox Jews we must stand 
by our adherence to the Talmud and 
the Shulchan Aruch that rule that 
Judaism is only determined by the 
mother. And if we are called racist 
for it, well, we have been called 
racist before and survived. The truth 
will win out in the end.
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